MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

AURANGABAD BENCH, AURANGABAD.

ORIGINAL APPLICATION NO.572/2015.

Subhash Gopinath Chavan,

Aged about 59 years,

Occ-Nil, Retired,

R/o 56, Alankar Housing Society,

(Near Essar Petrol IPump), Pundlik Nagar Road,

Garkheda Parisar, Aurangabad. Applicant.

-Versus-.

1. The State of Maharashtra,
Through its Secretary,
Department of Public Works,
Mantralaya, Mumbai-32.

2. The Superintending Engineer,
Public Works Circle, Aurangabad. Respondents.

Shri Ajay Deshpande, the learned counsel for the applicant.
Shri S.K. Shirse, the Ld. P.O. for the respondents.
Coram:- Shri J.D. Kulkarni,

Vice-Chairman (J).
Dated:- 22"! September 2017.
Order

Heard Shri Ajay Deshpande, the learned counsel for
the applicant and Shri S.K. Shirse, the learned P.O. for the
respondents.

2. The applicant is a diploma holder Civil Engineer since
21.3.1983. He was terminated vide order dated 31.7.1987 as there

was excess staff. Vide G.R. dated 6.12.1989, (Annexure R-1), the
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Government decided to absorb the diploma holder Civil Engineers on
certain conditions. As per condition No.2 of the said G.R., the Civil
Engineers were to be absorbed and given fresh appointment, but as
per their seniority. As per condition No. 9 of the said G.R. the Civil
Engineers were to join within 15 days from the date of issuance of the
order and in case they did not join within 15 days from the said order,
their appointment stands cancelled. As per condition No.10, those
Civil Engineers who joined within 15 days from the date of the order,
were entitled to retain their inter se seniority.

3. The applicant was appointed accordingly vide order
dated 22.12.1989. One Shri Salve who was junior to the applicant
was also absorbed. The applicant requested that his seniority shall be
maintained as against Shri Salve who was junior to the applicant and,
therefore, he requested that deemed date of joining to be given to him
ahead of Shri Salve.

4. Since the applicant’'s name was not considered, the
applicant preferred O.A. No. 18/2012 before the Tribunal at
Aurangabad. His O.A. was dismissed and, therefore, being aggrieved
by the said order of dismissal, he preferred W.P. N0.6913/2012 before
the Hon’ble High Court. The said writ petition came to be disposed of
vide order dated 17.4.2014 by the Hon'ble High Court. Since the

learned counsel for the applicant made a statement that the applicant
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will submit representation and will make himself available for personal
hearing before respondent No.4, respondent No.4 was, therefore,
directed to decide the representation within eight weeks from the date
of filing fresh representation.

5. In consequence of the said representation and in
view of the order passed by the Hon'ble High Court, the
Superintending Engineer (R.2), PWD, Aurangabad decided the
representation vide communication dated 25.8.2014. In the said
communication, the respondent authorities have admitted that Shri
Salve was junior to the applicant and the specific observation in this

regard is as under :-

“FOU0T dYRIATG0A OV, T, 31 gidd g H¥EAT  0UT9aaT
[E. 2¢.8.3%¢3 Ul AT 8ld. [ATHS HGHI AT 0. ¢
g R 33mad O UH. WL AR IoIr UGt 0. T3 dred
I PHEIS JBHIAT IUGD HIAC JOYRT  0ATIHGR
FYOCT §IUT a0 gid. JnE OT. TH. @ AR g 01, T
SI. |iosd AMAMD T HHISTH  HHOITHS 01, T. & Aiwd
Tiar 0T, A, 8@ AR 0T JAUE ([BARIOAT IFINeIdr
OgUTSId [E. QW.2.9%¢Y¥ & AAAT Edlh HoR 0T A
Jd0AT 090TT SAWEOITMAOT 0T, T. 3. Tevd I A0T O
0UTT M UXYDF 0. O0ATSAT-2RRY/ET.3R.-3&/HTIT 0 .-
[ATOUTTAT-¢ [E. £.¢.k00¢ HAOY HHIEIC HIOITHTSO OOATHET
WO A
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6. The applicant was accordingly granted deemed date
of seniority w.e.f. 27.2.1984. After getting deemed date of promotion
as Junior Engineer w.e.f. 26.2.1984, the applicant filed representation
on 26.12.2014 addressed to respondent No.2 and claimed that he be
elevated to the post of Sectional Engineer w.e.f. 1.4.1989 and
extension of first time bound promotional benefit be given to him on
1.4.2001 and the second benefit under the time bound promotional
scheme be extended to him on 1.4.2013 in the cadre of Executive
Engineer. He also claimed for revision of pay and pensionery benefits.
Since no decision was taken in this regard, the applicant has filed the
O.A. and claimed the said reliefs.

7. During the pendency of the O.A., the applicant has
received communication from respondent No.1 dated 20.10.2016
which was addressed to respondent No.2 whereby the deemed date
assigned to the applicant w.e.f. 25.8.2014 was cancelled. The
applicant, therefore, amended the O.A. and has claimed the relief as
per amended relief clause 17 (B-1) which is as under:-

“The communication of respondent No.1 dated
20.10.2016 addressed to respondent No.2 age pages
53-55, thereby claiming to have cancelled the
deemed date assigned to the applicant vide Annexure
A-1 dated 25.8.2014 may kindly be quashed and set

aside by directing the respondents to extend all
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consequential benefits flowing therefrom, including
difference of pay and the benefits under the Time
Scale Promotion Scheme, with resultant upward

revision of pension and pensionery benefits.”

8. From the facts aforesaid, it is clear that initially the
applicant was granted deemed date of promotion w.e.f. 26.2.1984 i.e.
the date on which applicant’s junior was granted such benefit and
when he claimed all the benefits from 1.4.1989 and subsequent
deemed date of promotion from 1.4.2001 and 1.4.2013, earlier deemed
date granted to him was cancelled, that too during the pendency of the
O.A.

9. Respondent Nos. 1 and 2 have resisted the claim by
filing affidavit in reply on 26.12.2016. Prior to that, preliminary
objection was filed on behalf of respondent No.2 opposing admission of
the O.A. on 10.8.2016. It is material to note that, both these affidavits
have been sworn in by one Shri A.S. Shinde, working as Deputy
Engineer in the office of Executive Engineer, Road Project Division,
Jalna.

10. The learned counsel for the applicant submits that in
the earlier affidavit objecting admission of the O.A., respondent No.2
has admitted all the claims of the applicant. In the said affidavit which

is at page Nos. 13 to 18 (both inclusive), it is stated by respondent
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No.2 that the deemed date was granted to the applicant as per the
order of the Hon’ble High Court and a proposal to grant him the post of
Sectional Engineer w.e.f. 1.4.1989 was in process. In para 10 of the
said affidavit, it is stated that the element of financial benefit under the
Time Scale Promotion Scheme is possible only after decision of grant
of post to Sectional Engineer and the same will be decided at the
Government level.

11. Vide representation dated 26.12.2014 (Page Nos. 10
to 12) (both inclusive), the applicant has claimed that he has
completed five years of service on 1.4.1989 and, therefore, it is
necessary to appoint him as Sectional Engineer (Class-Il) (Junior
Scale) w.e.f. 1.4.1989. Thus, as per affidavit in reply of respondent
No.2, the claim of the applicant was under consideration and it was
stated that it will be decided in due course. However, instead of
deciding applicant’'s claim as per the said representation, respondent
No.1 has reviewed the earlier deemed date of promotion granted to the
applicant and straightway cancelled the order dated 25.8.2014. This
order dated 25.8.2014 was cancelled subsequently during the
pendency of this O.A. vide communication dated 20.10.2016. The
said communication is at page Nos. 53 to 55 (both inclusive).

Relevant decision taken by respondent No.1 is as under:-
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“HT. 309 0TI OT. I0GIYT AT AT Bl &0aTd
I7aT A A Eolol AGH. T8I, 1. 0. HHART ATHA HOTH
[E. €.6.00 A TRIGHIAR e-3 d g YGaH
SRIETET AT Eedlch  GOATEETY 3EGR MEAT 3T
[RIIHR 010 00ATarel  quroll sh0s ME HEd St 037
FOATIHR AT [Eelleh HoX 37YdT ATHSY H0AT HIIETE0
EAIREIA  gd. [ o6 HEIRIG °dr, AT 309
DITATCIATNAT  HIRFHR 3RO &F  HBAAT, AT, o1, HAS,
e I O TEOT AT0AT AN [Eedich 0FION U
H0ATHHAT TRYUINOOTATE AMHA AMNI0AT HIGI 0l HTG0Th
gid. AW 00dd 0ol WRORKIAT MO BRI, 4.
a1, #AS®, JRAEE AT T HRATESA RN 0. C¥E [E.
RY.¢.0¢28 FAR OT TWEIUT FieAl (. E.2.20R% §T AT [Esilh
HSY oI 3Tg. Held! SHIIETg0 YUIEYT JehET 31§, This act
on the part of S.E. is ultra vires i.e. beyond his powers
and hence it is invalid.

y. OY. TOGTOT AT0AT 00T aogiiddl YEEUHATIT 31T8:-

(¥.2) OY. TH. S, AOEOT I=r A.8.I.37a9d hrangdr
IMMUTAR FHIS ABIAT (DUUR) Teak  [E. 9.2.9¢3
DAT TR0y GOl d 90T 00T HSes, JRemerg el
D¥H FHY0H EdO 38, HX G0 [©  hrREd
D ATIR UGN IT [HRMIS FIATHRAT I eI HIHA FUITAHR
[AT0AT {aT FADT HOATT ATl AT HemAT e Tgel
0T 37Tel0 Bldl.  HEY Ueral OV IMEIOT § [E. 20.3.2%¢3
Sl 0 ST

(¥.2) OY. TO@orT I AE.ALFAITE 0T FIHABERAT
GO $0ATT 3HTell Blc o A HIOAHAN 0T {A=
HEOTHAT FAHOAHS [A0AT FHYOA0AT TR AR
[ITOAT {AT 30.6.8%¢h A  HHIDT FIOIE H0AT. d/T O
AEIOT IS DA VEALIAIE  FHAGRAT  HIIRET
HOATTAGR Y0 O DA 3eeh HBR—AME0AT  Far
32.9.9%¢L TS HATDT OITT HTOAT.
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(¥.3) MR 0I7 JBTIOAOAT  TAT 32.6.2%¢ ol
FADT OATT 3M0AT BIRT 3T FBRERIET  GARHGO
CUATETSCal U eMEeTel [E. €.22.9%¢R 0AT 3JTeRmOIGT
e, Hel HIRMITY ARGl S0 ITndT HB—mar
dar a1 qUEAT  FAdled g [ Aqa0  HEmEE
HOATIAGR del 0T AT TH T AHFUR Ag0 312l 31T A7
FOATT 30 3. HX A FHUATAT  RIEEIER
Heldh MBI GAFGOA SOATT 3Tell

(8.¥) FEOMEA INOATHARE  EH0EOAT qar
GATIAHOTAN [T AR YAFGO S0AEEd A
ol 0T AT, &1, [EHET AT HUTH (. €.92.9%¢R A 31
QEEOHATOY 3Tec:-

AT 0.3:- FHEIS JNE™FIROAT JF0ARN 30 ATIAGIH

SAULRI QUIHOY  Fdle SHUMR gdldl g [T Ay
MNATYAGT g0 el 0AT [AT HIUTATED SITH BV AR

g, 3WOd AT HEIRIG °dr OT. TH. St IOgoT Jmoar
Jqadre [E. 39.0.8%¢ O 32.82.8%¢R AT Hra@didied TAMES
0 AT $0 HIodrar AT Bl &l 0N A80 B o9
EIRIT OdT eI 90mar 0. . S, I0goT Iqiem 3m9oar
[E. R¥.C.R0%¥ [T IRMGAR  Ho el 0AT ARG [Esllh
0T HOITT AT 3R,

3WIDd audfiudr  EURG 8dr OY. 9mgor  Iie
HAERIOD O0MHGE OIATITRIGROT, HEMEG IT  Sr@el ol 0T
Ao H00. YoRYR029  O0FT WMl 0T HIATHAThT
@S WA el 9YUAD HleT  gHE I 37T
WEOATOT 07 IOEOT AMMAT HAGE EdDSRT 3Rl I0E
S0 HeX S AT [IRATENHIONIAT M 30T qdl
@ delel  UYYD ARl Withdraw &0Id Id g

UMK YUY ST FOATRRAT AT DIRATHRIOM ST ¥
HTSAUATH Hedare HOITd ATdl.”
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12. From the aforesaid facts, it is clear that respondent
No.1l seems to have interpreted the order passed by the Tribunal and
the High Court and stated that the Tribunal and the High Court did not
pass any order granting deemed date of promotion to Shri Chavan i.e.
the applicant. This order seems to be totally contradictory to the earlier
order.

13. In order to justify the order dated 20.10.2016, the
respondent Nos. 1 and 2 have filed totally contradictory affidavit on
20.12.2016 i.e. on the very date on which the respondent No.1 passed
the order cancelling deemed date of promotion granted to the
applicant w.e.f. 25.8.2014.

14. In para 5 of the reply affidavit filed on 20.12.2012,
respondent Nos. 1 and 2 have referred to the order passed in W.P. No.
6913/2012 by the Hon’ble High Court on 17.4.2014. Vide said order,
the respondent No.4 was directed to decide the representation within
eight weeks from the date of filing fresh representation. It is stated that
the Superintending Engineer, Public Works Circle, Aurangabad granted
deemed date w.e.f. 26.2.1984 to the applicant. However, such power
is not vested in the Superintending Engineer, but it is vested in the

Government and, therefore, act on the part of the Superintending
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Engineer is ultra vires i.e. beyond its powers and hence in valid. It is
stated that the applicant was re-appointed freshly on 29.12.1989 as
per the condition mentioned in the G.R. dated 6.12.1989 and was
wrongly granted deemed date of promotion w.e.f. 21.3.1983 vide order
dated 25.8.2014 and, therefore, the order was cancelled by the
Government. The respondents are, therefore, trying to submit that the
Superintending Engineer was having no authority to grant deemed date
of promotion. Admittedly, the Superintending Engineer is an appointing
authority in case of the applicant. The learned P.O. has invited my
attention to one G.R. issued by the Govt. of Maharashtra dated
15.2.1977. Copy of the said G.R. is at page Nos. 70 to 75 (both
inclusive). In para 1 (vi) of the said G.R., it is stated as under:-

“The deemed dates will be actually assigned by the
concerned Superintending Engineers or other
appointing authorities and the same intimated to the
Govt. Their ranks in the State-wide seniority list, will,
therefore, be fixed by Govt. on the basis of such

“deemed dates”.

15. This clearly shows that the Superintending Engineer
was assigned the powers to grant deemed date of promotion. I,
therefore, cannot lie in the mouth of the respondents that the

Superintending Engineer was having no authority to grant deemed
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date of promotion. The learned counsel for the applicant also pointed
out that earlier the order in respect of Shri Salve at page Nos. 66 & 67
(both inclusive) granting deemed date of promotion to Shri Salve by the
Superintending Engineer himself and the same has been
acknowledged by the Government vide letter dated 25.11.2004, a copy
of which is placed at page No0.69. All these facts clearly show that the
Superintending Engineer has power to grant deemed date of promotion
and there was absolutely no reason for respondent No.1 to review the
order passed by the Superintending Engineer on 25.8.2014.

16. Now, as regards claim of the applicant which was
duly granted by the Superintending Engineer is concerned, it is
material to note that admittedly the applicant was appointed as
Sectional Engineer on 22.12.1989. It is an admitted fact that, Shri
Salve was junior to the applicant. It is also an admitted fact that, the
applicant as well as Shri Salve became surplus as Sectional Engineers
and were removed from service. They were re-appointed as per G.R.
dated 6.12.1989 (Exh.R-1). The G.R. has been placed on record at
page Nos. 34 to 36 (both inclusive). As per the material condition
mentioned in the said G.R., it was decided that the Engineers who
were in excess, shall be absorbed as per their seniority and even
though they were to absorb on subsequent dates as per availability,

while re-appointing them, their infer se seniority on the date of
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termination of their services, was to be maintained. It was specifically
mentioned in the said G.R. that those who are appointed, will have to
join within 15 days and in case any of them did not join within 15 days,
his / her appointment order will stand cancelled. It was also stated that
in case a person joins within 15 days from the date of appointment, his
inter se seniority will be maintained. Admittedly, the applicant was
senior to Shri Salve. The applicant joined earlier to Shri Salve i.e.
within 15 days from the date of order and, therefore, in all respects
applicant’'s seniority should have maintained. It was, however, not
maintained and, therefore, applicant was required to file representation
and, therefore, the O.A. and ultimately got justice by the Hon’ble High
Court and in view of the said order of the High Court, the
Superintending Engineer was pleased to grant him deemed date of
promotion earlier to Shri Salve. There was absolutely no reason to
review that order. However, for no reason, respondent No.1 seems to
have reviewed the order passed by the Superintending Engineer that
too during the pendency of the O.A. The action taken by respondent
No.1l vide impugned order dated 20.10.2016 is, therefore, absolutely
illegally and is against the provisions of the G.R. dated 6.12.1989. In
fact, the respondents should have considered the representation filed

by the applicant with a proper perspective.
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17. On a conspectus of discussion in foregoing paras, |

proceed to pass the following order:-

()
(ii)

(iii)

(iv)

ORDER

The O.A. is partly allowed.

The communication issued by respondent No.1
dated 20.10.2016 addressed to respondent
No.2 (Pages 53 and 54) (both inclusive) thereby
cancelling the deemed date assigned to the
applicant vide Annexure A-1 dated 25.8.2014
stands quashed and set aside.

The respondents are directed to take a decision
on the representation filed by the applicant on
26.12.2014 (Pages 11 and 12) (both inclusive)

within a period of three months from the date

of this order and shall extend the benefit of first
and second Time Bound Promotional Scale to
the applicant, if admissible therefor and shall
also consider the revised pension and
pensionery benefits of the applicant, if
admissible in view of the said representation.

In view of the fact that respondent No.lhas

cancelled the deemed date of promotion
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v)
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assigned to the applicant (Annexure A-1) dated
25.8.2014  without any reasonable cause,
respondent No.1 shall be cost of Rs. 2,000/- to
the applicant.

No order as to costs.

(J.D.Kulkarni)
Vice-Chairman(J)



